EMERGENCY RESOLUTION NO.48-2018

A RESOLUTION AUTHORIZING THE CITY MANAGER TO ENTER INTO AN
AGREEMENT BY AND BETWEEN THE CITY OF MONROE AND BRANDSTETTER
CARROLL INC. FOR PROFESSIONAL ENGINEERING SERVICES FOR MONROE
CROSSINGS PARK, AND DECLARING AN EMERGENCY.

WHEREAS, grant funding was applied for and approved for a shelter a restroom facilities at
Monroe Crossings Park; and

WHEREAS, Council desires to proceed with the design of the shelter and restroom facilities to
be prepared for construction once the grant funds are received and accepted by Council.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MONROE,
STATE OF OHIO, THAT:

SECTION 1: The City Manager is authorized to enter into an agreement by and between the City
of Monroe and Brandstetter Carroll Inc. for professional engineering services for Monroe
Crossings Park pursuant to the terms and conditions set forth on Exhibit “A” attached
hereto and made a part hereof.

SECTION 2: This measure is hereby declared to be an emergency measure necessary for the
immediate preservation of the public peace, health, safety and welfare and further for the
reason that Council desires to have the design plans in place to proceed with the
construction at the earliest possible date. Therefore, this measure shall take effect and be
in full force from and after its passage.

PASSED:OW- /«//', 26/8

ATTEST: APPROVED:

< : ‘
():lerk of Council Mayor

I, the undersizned Clerk of Council of the city of

This legistation was enacted in an open meeting Monroe, Chio, hereby certify the foregoing
pursuant to the terms and provisions of the Sunzhins (ordinance or resolution) was published as
Law, Section 121.22 of the Ohio Revisca C required by Section 7.16 of the Charter of the

City of Monroe.




Exhikit "A" E Res No, 48-2018

AGREEMENT
MONROE CROSSINGS PARK SHELTER DESIGN
MONROE, OHIO

This Agreement is made between the City of Monroe [{Owner and/or Client) and Brandstetter
Carroll Inc. {Consultant) whereas the Consultant proposes to provide design services for the
development of a picnic shelter in Monroe Crossings Park. It is understood that the Owner may
use the plans to replace additional shelters in the future.

. Scope of Services

A. Construction Documents Phase — The Consuliant will;

1. The Consultant will prepare ihe following Construction Drawings:
a. Layout and Materials Plan
b. Shelfer details and elevations
c. Eectrical service design
d. Construction Details for the proposed facilities

2. Preparation of Bidding and Contract Documents. {to include prevailing wage rafes,
Equal Employment Opportunity statement, and other required documentation).

3. Coordinate with Butler County on permitting of the project.
4. The facilities to be designed and bid in this phase shall include:

a. 30" by 50" picnic shelter, with resirooms and storage. Concrete pad, steel posts,
laminated wood beams, tongue and groove wood decking, shingle or metal
roof, center security light, and electric outlets.

b. The design of any facilities other than those listed will be considered addifional
services for which the Consultant is enfitled to additional fees, The Consultant shall
obtain written authorization from the Owner listing the services and negotiated
additional cost in the formm of an amendment to this Agreement before
proceeding with any additional services.

Ii. fees and Conditions

A. For the above referenced Scope of Services, the Consultant shall be paid the following
fees.

1. Construction Document Phase

a. Site/Civil $ 2,000
b. Architecturc $ 7.000
¢. Mechanical/Plumbing $ 2,200
d, Eectical $ 2,500
2. Bidding $ 400
3. Construction Administration 3 4,000

Total $18,100



B. Fees are based on the preparation of one (1) Bid Package dand Construction
Contract for the development of one shelter. The development of additional
shelters, at this fime or in the future, will result in additional fees for the Consultant,
based upon the services to be performed (i.e. permitting, site plans, etc.)

C. The Owner will pay for all permitting agency fees, review fees, the cost of permits,
and any soils and/or concrete testing,

D. The Consultant will invoice the Owner monthly based upon the percentage of work
completed.

E. The conditions of the attached three-page Brandstetter Carroll Inc. Standard
Provisions are included in this agreement,

. Time of Completion
A. Completion of the project by phase will be within the time frame outlined below:

1. Construction Documents — Forty-five {45} days after client notice to proceed.

THIS AGREEMENT PROPOSED BY: THIS AGREEMENT ACCEPTED BY:

Brandstetter Carroll Inc. City of Monroe

Benjamin E. Brandsteiter

Name Name
President

Title Title
Date Date



BRANDSTETTER CARROLL INC.
STANDARD PROVISIONS

{1) Consullant's Scope of Services and Additional Services The Consultant's undertaking to
perform professional services extends only to the services specifically described in this
Agreement. However, if requested by the Client and agreed to by the Consultant, the
Consultant will perform additional services [ Additional Services"), and such Additional Services
shait be governed by these provisions. Unless otherwise agreed fo in writing, the Client shall pay
the Consultant for the performance of any Additional Services an amount based upon the
Consultant's then-current hourly rates,

{2) Client's Responsibifities In addition fo other responsibilities described herein or imposed by
law, the Client shail:

{a} Designate in writihg o person to act as its representative with respect fo this Agreement,
such person having complete authority to transmit instructions, receive information, and make or
interpret the Client's decisions,

(b} Provide all information and criteria as to the Client's requirements, objectives, and
expectations for the project including all numerical criteria that are to be met and all standards
of development, design, or construction.

(c) Provide to the Consultant dll previous studies, plans, or other documents pertaining to the
project and all new data reasonably necessary in the Consultant's opinion, such as site survey
and engineering data, envirenmental impact assessments or statements, zoning or other land
use regulations, etc., upon all of which the Consultant may rely.

(d} Arange for access to the site and ofher private or public property as required for the
Consultant to provide its services.

{e) Review dll documents or cral reports presented by the Consultant and render in writing
decisions pertaining thereto within a reasonable fime so as not to delay the services of the
Consultant,

{f} [g) Give prompt written notice to the Consultant whenever the Clien} becomes aware of any
development that affects the scope and timing of the Consultant's services or any defect or
noncompliance in any aspect of the project.

{h) Bear all costs incident to the responsibilities of the Client.

{3} Period of Services Unless otherwise stated herein, the Consultant will begin work fimely after
receipt of an executed copy of this Agreement and will complete the services in a reasonable
fime. This Agreement is made in anticipation of conditions permitting continuous and orderly
progress through completion of the services. Times for performance shall be extended as
necessary for delays or suspensions due to circumstances that the Consultant does not control. If
such delay or suspension extends for more than six months {cumulatively), Consultant's
compensation shall be renegotiated.

{4) Method of Payment Compensation shall be paid to the Consultant in accordance with the
follewing provisions:

{a) Invoices will be submitted by the Consultant to the Client periodically for services performed
and expenses incurred. Payment of each invoice will be due within 30 days of receipt. Interest
will be added to accounts not paid within 30 days at the maximum rate allowed by law. If the
Client fails to make any payment due the Consultant under this or any other agreement within
30 days after the Consultant's transmittal of its invoice, the Consultant may, after giving notice to
the Client, suspend services under this Agreement until all amounts due are paid in full.

(b} If the Client objects to an invoice, it must advise the Consultant in writing giving its reasons
within 14 days of receipt of the invoice or the Client's objections will be wdived, and the invoice
shall conclusively be deemed due and owing.

() If the Consultant initiates legat proceedings to collect payment, it may recover, in addition
to all amounts due, its reasonable attorneys' fees, reasonable experts’ fees, and other expenses
related o the proceedings. Such expenses shall include the cost, ot the Censultant's normal
hourtly billing rates, of the time devoted to such proceedings by its employees.

{d) The Client agrees thatl the payment to the Consultant is not subject to any contingency or

3



condition. The Consultant may negotiate payment of any check tendered by the Client, even if
the words “in full satisfaction™ or words intended to have similar effect appear on the check
without such negotiation being an accord and satisfaction of any disputed debt and without
prejudicing any right of the Consultant to collect additional amounts from the Client.

{5) Use of Documenis All documents, including but not limited to drawings, specifications and
data or programs stored electronically, prepared by the Consultant are related exclusively o
the services described in this Agreement, and may be used only if the Client has satisfied all of its
obiligations under this Agreement. The Client shall not make any modifications to the
Consultant's documents. In the case of any defects in the electionic files or any discrepancies
between them and the hardcopy of the documents prepared by the Consultant, the hardcopy
shall govern. Only printed copies of documents conveyed by the Consultant may be relied
upon. Because data stored in electronic media format can deteriorate or be modified without
authorization of the data’s creator, the Client has 60 days to perform accepiance tests, affer
which it shall be deemed to have accepted the data transferred.

(6) Opinions of Cost Because the Consultant does not control the cost of labor, materials,
equipment or services fumished by others, methods of determining prices, or competitive
bidding or market conditions, any opinions rendered as to costs, including but not limited to
opinions as to the costs of construction and materials, shall be made on the basis of its
experience and represent its judgment as an experienced and qualified professional, tamiliar
with the industry. The Consultant cannot and does not guarantee that proposals, bids or actual
costs will not vary from its opinions of cost. If the Client wishes greater assurance as to the
omount of any cost, it shall employ an independent cost estimator. Consultant's services
required 1o bring costs within any limitation established by the Client will be paid for as
Additional Services,

{7} Termination The obligation to provide further services under this Agreement may be
terminated by either party upon seven days' written notice in the event of substantiat failure by
the other party to perform in accordance with the terms hereof through no fault of the
terminating party, or upon thirty days' written notice for the convenience of the terminating
party. In the event of any termination, the Consultant shall be paid for all services rendered and
expenses incurred to the effective date of termination, and other reasonable expenses incurred
by the Consultant as a result of such termination. If the Consultant's compensation is o fixed fee,
the amount payable for services will be a proportional amount of the total fee based on the
ratio of the amount of the services performed, as reasonably determined by the Consultant, fo
the total amount of services which were to have been performed.

(8) Insurance The Consuliant is protected by Workers' Compensation insurance, professional
fiabifity insurance, and general lability insurance and will exchange certificates of insurance
upon request. If the Client directs the Consultant to obtain increased insurance coverage, or if
the nature of the Consultant's activities requires additional insurance coverage, the Consultant
will take out such additional insurance, if obtainable, at the Client's expense.

(9) Standard of Care In performing its professional services, the Consultant will use that degree
of care and skill ordinarily exercised, under similar circumstances, by reputable members of ifs
profession in the same locdlity at the time the services are provided. No warranty, express or
implied, is made or intended by the Consultant's underfaking herein or its performance of
services, and it is agreed that the Consultant is not a fiduciary with respect o the Client.

(10) Limitation of Liability In recognition of the relative risks and benefits of the Project to both
the Client and the Consuttant, the risks have been dllocated such that the Client agrees, to the
fullest extent of the law, and notwithstanding any other provisions of this Agreement, that the
total liability, in the aggregate, of the Consultant and the Consultant's officers, directors,
employees, agents, and subconsultants to the Client or to anyone claiming by, through or under
the Client, for any and all claims, losses, costs or damages whatsoever arising out of, resulting
from or in any way related to the services under this Agreement from any cause or causes,
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including but not limited to, the negligence, professional errors or omissions, strict liability or
breach of confract or any warranty, express or implied, of the Consultant or the Consuliant’s
officers, directors, employees, agents, and subconsultants, shall not exceed twice the totdl
compensation received by the Consultant under this Agreement or $50,000, whichever is
greater. Higher limits of liabiity may be negotiated for additional fee. Under no circumstances
shall the Consultant be liable for lost profits or consequential damages, for exira costs or other
consequences due to changed conditions, or for costs related to the failure of contractors to
perform work in accordance with the plans and specifications. This Section 10 is intended solely
to limit the remedies available to the Client, and nothing in this Section 10 shall require the Client
to indemnify the Consultant.

{11} Cedifications The Consuliant shall not be required fo execute any cerfifications or other
documents that might, in the judgment of the Consultant, increase the Consultant's risk or affect
the availability, applicability, or cost of its insurance.

(12) Dispute Resolution All claims by the Client arising out of this Agreement ot ifs breach shall
be submitted first to mediation in accordance with the Construction Industry Mediation Rules of
the American Arbifration Association as a condition precedent to litigation. Any mediation or
civil action by Client must be commenced within one year of the accrual of the cause of action
asserted but in no event later than allowed by applicable statutes.

{13) Hazardous Substances and Conditions

[a) Services related to deferminations involving hazardous substances or condifions, as defined
by federal or state law, are limited fo those tasks expressly stated in the scope of services. In any
event, Consultant shall not be a custodian, transporter, handler, arranger, confractor, or
remediator with respect to hazardous substances and conditions.  Consultant's services will be
limited to professional analysis, recommendations, and reporting, including, when agreed to.
plans and specifications for isolation, removal, or remediation.

(o) The Consultant shall notify the Client of hazardous substances or conditions not
contemplated in the scope of services of which the Consultant actually becomes aware. Upon
such nofice by the Consultant, the Consultant may stop affected portions of its services uniil the
hazardous substance or condition is efiminated. The parties shall decide if Consultant is to
proceed with its services and if Consultant is to conduct festing and evaluations, and the parties
may enter into further agreements as to the additional scope, fee, and terms for such services.

{14) Construction Phase Services

{a) If the Consultant's services include the preparation of documents fo be used for construction
and the Consultant is not retained to make periodic site visits, the Client assumes all responsibility
for interpretation of the documents and for construction observation, and the Client waives any
claims against the Consultant in any way connected theretfo.

(b} If the Consultant provides construction phase services, the Consultant shall have no
responsibility for any contractor's means, methods, fechniques, equipment choice and usage,
sequence, schedule, safety programs, or safety practices, nor shall Consultant have any
authority or responsibility to stop or direct the work of any contractor. The Consultant's visits will
be for the purpose of endeavoring to provide the Client a greater degree of confidence that
the compieted work of its confractors will generally conform to the construction documents
prepared by the Consuliant. Consultant neither guarantees the performance of coniractors,
nor assumes responsibility for any contractor's failure to perform its work in accordance with the
contract documents,
(c} The Consultant is not responsible for any duties assigned to the design professionat in the
construction contract that are not expressly provided for in this Agreement. The Client agrees
that each contract with any contractor shall state that the contractor shall be solely responsible
for job site safety and for its means and methods; that the contractor shall indemnify the Client
and the Consultant for all claims and liability arising out of job site accidents; and that the Client
and the Consultant shall be made additional insureds under the confractor's general liability
insurance policy.
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(15} Assignment and Subcontracling  This Agreement gives no rights or benefifs to anyone
other than the Client and the Consultant, and all duties and responsibilities undertaken pursuant
to this Agreement will be for the sole benefit of the Client and the Consultant. The Client shafl
not assign or transfer any rights under or interest in this Agreement without the written consent of
the Consultant. The Consultant reserves the right to augment its staff with subconsultants as i
deems appropriate due to project logistics, schedules, or market conditions. If the Consuliant
exercises this right, the Consultant will maintain the agreed-upon biling rates for services
idenfified in the confract, regardless of whether the services are provided by in-house
employees, contract employees, or independent subconsultants.

{16) Confidentiality To the extent permitted by the Ohio Public Records Law, the Client
consents to the use and dissemination by the Consultant of photographs of the project and to
the use by the Consultant of facts, dota and information obtained by the Consultant in the
performance of its services. {f, however, any facts, data or information are specifically identified
in writing by the Client as confidential, the Consultant shall use reasonable care to maintain the
confidentiality of that material.

{17) Miscellaneous Provisions This Agreement is to be governed by the law of the Siate of Ohio.
This Agreement contains the entire and fully integrated agreement beiween the parties and
supersedes dll prior and contemporaneous negotiations, representations, agreements or
understandings, whether written or oral. Except as provided in Section 1, this Agreement can be
supplemented or amended only by a written document executed by both parfies. Provided,
however, that any conflicting or additional terms on any purchase order issued by the Client
shall be void and are hereby expressly rejected by the Consultant. Any provision in this
Agreement that is unenforceable shall be ineffective to the exient of such unenforceability
without invalidating the remaining provisions. The non-enforcement of any provision by either
party shall not constitute a waiver of that provision nor shall it affect the enforceability of that
provision or of the remainder of this Agreement.



