EMERGENCY RESOLUTION NO. 61-2014

A RESOLUTION AUTHORIZING THE CITY MANAGER TO ENTER INTO AN
AGREEMENT BY AND BETWEEN THE CITY OF MONROE, THE CITY OF
MIDDLETOWN, AND THE BUTLER COUNTY TRANSPORTATION IMPROVEMENT
DISTRICT FOR THE YANKEE ROAD RELOCATION PROJECT AND DECLARING AN
EMERGENCY.

WHEREAS, Council desires to enter into an agreement for the Yankee Road Relocation
Project Part 1 Work to facilitate the development, engineering, and ultimately, the
construction of the Project.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MONROE,
STATE OF OHIO, THAT:

SECTION 1: The City Manager is hereby authorized io enter into an agreement by and between
the City of Monroe, the City of Middletown, and the Butler County Transportation
Improvement District for the Yankee Road Relocation Project Part 1 Work pursuant to
the terms and conditions set forth on Exhibit “1” attached hereto and made a part hereof.

SECTION 2: This measure is hereby determined to be an emergency measure necessary for the
immediate preservation of the public peace, health, safety and weifare and further for the
reason that Council desires to proceed with this project at the eatliest possible date in the
best interest of all of the parties involved. Therefore, this measure shall take effect and be

‘ce from and after its passage.
PASSED~_£31, ?QO#/

ATTEST:

Mayor

of Co... .k of the City of

Th ; Lo °F, the unc.. ... Clerk .
Fhis fegislation was enacted in an open meeling tionroe, Ohio, Lorzby certify that {he foregoing
rfesant o Iho terms and provisions of the :unshine (ordinance or resclution) was published as
Law, Section 121.22 of the Ohio Revised Code, Required by Section 7.16 of the Charter of the
City of Mouroe. .

Cletk © '
City of Montoe, Ol

Error! Unknown decument property name.




EXHIBIT “1” E RES NO. 61-2014

INTERGOVERNMENTAL
AGREEMENT 2014-01

By and Between

CITY OF MIDDLETOWN,

CITY OF MONROE
And

THE BUTLER COUNTY TRANSPORTATION
IMPROVEMENT DISTRICT

h

S [ }}ahkée Road éelocation Project-Part 1 Work]

Dated as of September __, 2014

Error! Unknown document property name,




INTERGOVERNMENTAL AGREEMENT 2014-01

This Intergovernmental Agreement 2014-01(this “Agreement”) is made and entered into
as of September __, 2014 (the “Effective Date”), by and between the CITY OF MIDDLETOWN
(“Middletown™), a municipal corporation and political subdivision located in Butler County,
Ohio, the CITY OF MONROE (“Monroe”), a municipal corporation and political subdivision
located in Butler County, Ohio, and pursuant to Ohio Revised Code (“ORC”) Chapter 715 and
their charters, and THE BUTLER COUNTY TRANSPORTATION IMPROVEMENT
DISTRICT, a transportation improvement district and a body both corporate and politic created
pursuant to ORC Chapter 5540 (the “T1D”).

Recitals:

A. The Board of County Commissioners of Butler County, Ohio (the “County”)
created the TID, which is authorized by ORC Chapter 5540 (1) to finance, construct, maintain,
repair, and operate street, highway, and other transportation projects (including, but not limited
to, air and rail projects) and (2} to construct, reconstruct, improve, alter, and repair roads,
highways, public places, buildings, and other infrastructure.

B. These projects, as contemplated by ORC Chapter 5540, include major
transportation and infrastructure improvement projects that involve a coordinated, cooperative,
multi-jurisdictional approach towards project integration, development, design and construction,
land use planning, environmental stewardship, financial strategy implementation, economic
development and public-private partnership opportunities to advance the projects in an
innovative, efficient and cost effective manner.

C. These projects undertaken by the TID, pursuant to ORC Chapter 5540, are
essential governmental functions and will contribute to the improvement of the prosperity,
health, safety, and welfare of the people of the County, and certain political subdivisions therein,
and of the State and are essential governmental functions;

D, The exercise by the TID of the authority granted by ORC Chapter 5540 is
necessary for the prosperity, health, safety, and welfare of the County and the State and their
people and is consistent with and will promote industry, commerce, distribution, and research
activity in the County, and certain political subdivisions therein, including, but not limited to,
Middletown and Monroe, and the State.

E. As part of the TID program of projects, established and designated by TID
Resolution 2014-18, Monroe Resolution No. 09-2014, Middletown Council’s action of March
18, 2014 and pursuant to ORC Section 5540.03(A)(4) and related ORC sections, the TID has
been requested by Monroe and Middleton to facilitate, administer and manage, in coordination
and collaboration with Monroe, Middletown, the BCEO (as hereinafter defined), ODOT (as
hereinafter defined), the “Phase I Work” (as further defined) consisting of detail design
engineering work for the “Yankee Road Relocation Project” (as further defined), which project
includes certain roadwork improvements by relocating existing Yankee Road from its
intersection with Toddhunter Road from its current configuration (east along Toddhunter Road
2750’ then south on existing Yankee Road 5200° to intersect with SR 63) directly south to the




northern terminus of existing Salzman Road by approximately 2750° and as further described
and delineated for purposes of this Agreement in the May 2014 “Transportation Improvement
District SFY15 Application For Funding” attached hereto and made part hereof as “Fxhibit A
and related plans/documents on file with the TID.

F. The TID has made successful application to ODOT for “HB 51 Funding” (as
hereinafter defined and as set forth in Exhibit A) to provide funding for the Phase I Work for the
Yankee Road Relocation Project, which was approved and allocated in July, 2014, in the amount
of Two Hundred Thirty Seven Thousand ¥ive Hundred Dollars ($237,500.00), and which is
subject to certain oversight, management and reimbursement participation requirements by the
TID, as set forth in the “ODOT HB 51 Funding Agreement” on file with the TID.

G.  Furthermore the Phase I Work will be managed and overseen by the TID, in
coordination with Monroe and Middletown, and the TID will post notice on the ODOT website
requesting letters of interest or “LOMs” from qualified engineering firms to perform the Phase I
Work. Upon review and evaluation of submitted LOIs, by a selection committee comprised of
the TID Director, the Middletown Public Works Director and Monroe Public Works Ditector, an
engineering firm will be selected and a scope and cost proposal negotiated for the Phase I Work
for an engineering agreement to be awarded by the TID to complete the Phase I Work. The
award of any engineering agreement by the TID for the Phase 1 Work is contingent upon having
adequate funding committed and available, and while not anticipated, should it be determined
that the HB51 Funding is not adequate to fund the entire cost of the Phase I Work, any additional
funding for overages as determined by the Parties will be provided for in equal shares by
Middletown and Monroe (the “Overage Funding” and as hereinafter defined).

H. Middletown and Monroe desires to collaborate and assist the TID, including
providing the Overage Funding as described herein, if necessary, for the Part 1 Work and refated
suppott to the TID, who agrees to act as manager for the Yankee Road Relocation Project Part 1
Work, so as to facilitate the development, engineering and, ultimately, the construction of the
Yankee Road Relocation Project. It is the ultimate intent and goal of the Parties that, contingent
upon securing necessary funding for acquisition and construction, and subject to Monroe’s and
Middletown’s express consent and with the further approval and authorization by the TID Board
of Trustees, and in coordination and cooperation with ODOT and OKI, that the TID would serve
as necessary as the ODOT Local Public Agency or “LPA,” subject to and as further agreed upon
and approved by the Parties and ODOT, in relation to the further management, administration,
financing, development, other engineering/design, all acquisition activities required to obtain the
real property interests necessary for the Yankee Road Relocation Project right-of-way, and let
and construct this project. In the event Federal funding for construction is identified, and is to be
obtained, for the Project, Middletown and Monroe will take the appropriate steps, in coordination
with the other, to arrange for and provide the local match cost shares that may be required for
right-of-way acquisition, construction and construction engineering funding for the Yankee Road
Relocation Project and as approved by Middletown and Monroe Councils. The TID further
pledges to provide any appropriate supplemental funding it may be able to identify and secure for
the Yankee Road Relocation Project construction.

L. The Parties further acknowledge and agree that the TID, hereunder and/or as
LPA, will incur costs and expenses in the course of administering and performing the Phase 1
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Work and the further work required to advance the Yankee Road Relocation Project right-of-way
acquisition, construction and construction engineering, including management, administrative,
consultant and legal / court costs to facilitate said work, and further agree that, in the event
construction funding is secured for the Yankee Road Relocation Project, the TID shall be entitled
to a TID Management Fee (further defined) in an amount equal to Three (3%) Percent of the total
Yankee Road Relocation Project cost, currently estimated in an amount of Two Million Three
Hundred Seventy Seven Thousand Five Hundred Dollars ($2,377,500.00)

L. The TID is specifically authorized by ORC § 5540.03(A)(10) to reccive and
accept loans and grants for or in aid of the construction, maintenance, or repair of any Project
from the federal or any state or local government; and the Council is specifically authorized by
ORC § 5540.02(F) to make appropriations from moneys available to Middletown and Monroe
and not otherwise appropriated to pay costs incurred by the TID in the exercise of its functions
under Chapter 5540 of the ORC.

NOW, THEREFORE, in consideration of the premises and the mutual representations
and agreements in this Agreement, Middletown, Monroe and the TID agree, with the foregoing
Recitals incorporated herein by reference and expressly made a binding and integral part of this
Agreement, as follows:

Article I  Definitions; Construction

Section 1.01. Definitions. As used in this Agreement, the following terms shall have the
following meanings, unless the context or use clearly indicates another meaning or intent:

“Agreement” means this Intergovernmental Agreement, as the same may be amended
from time to time.

“BCEQ” means the Butler County Engincer’s Office, an elected office located in the
County.

"Business Day” means any day other than a Saturday, Sunday, or legal holiday.

“City of Middletown” means the City of Middletown, Ohio, a municipal corporation and
political subdivision of the State.

“City of Monroe” means the City of Monroe, Ohio, a municipal corporation and political
subdivision of the State. '

“County” means the County of Butler, a county and political subdivision of the State.
“Day” means a calendar day, unless specifically designated as a Business Day.

“Effective Date” has the meaning given to such term in the introductory paragraph of
this Agreement.

“HB 51 Funding” means the Ohio House Bill 51 TID funding, applied for and secured
by the TID in July, 2014 from ODOT, with the “Transportation Improvement District
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SKY15 Application For Funding,” attached as Exhibit A, in the amount of Two Hundred
Thirty Seven Thousand Five Hundred Dollars ($237,500.00), and which is subject to
certain oversight, management and reimbursement participation requirements by the TID,
as set forth in the “ODOT HB 51 Funding Agreement” on file with the TID, and which
amounts are available on a reimbursement basis which requires the TID to subsidize the
related payments of eligible Part I Work costs, by first making payment from TID funds
of the invoices submitted by the engineering firm selected and retained to perform the
Phase I Work, and then seek reimbursement from ODOT of such incurred costs from the
allocated HB 51 Funding.

“LPA” means “Local Public Agency,” as that term is defined and applied with respect
to the ODOT LPA Program for Local-let projects, and the TID, as the LPA for the
Yankee Road Relocation Project, acting pursuant to the ODOT LPA program and per
appropriate Preliminary Legislation if subsequently authorized and adopted by the TID
by resoltution of the its Board of Trustees.

“Middletown Council” means the City Council of the City of Middletown, Ohio.

“Middletovwn Pledged Amount” means Middletown’s funding commitment and explicit
agreement to provide in equal shares, with Monroe, the following: i} any Overage
Amount, if such were required in excess of the TID’s committed HB 51 Funding, to fund
environmental analysis, detail design and engineering to complete the Part 1 Work to be
paid to the TID from available revenue sources, which includes, but is not limited to,
Middletown’s General Fund Revenues, and is payable by Middletown to the TID, either
on or before the TID would award any engineering agreement for the Part I Work or as
may be required if a change order is subsequently required and, if so, then at that time;
and, ii) the requisite local share match cost portion to be determined and as necessary for
an awatrd, through OKI or otherwise, of any available Federal funding for right-of-way
and construction for the Yankee Road Relocation Project and the TID Management Fee,
and as subject to further appropriate or required action by Middletown Council.

“Monroe Council” means the City Council of the City of Monroe, Ohio.

“Monroe Pledged Amount” means Monroe’s funding commitment and explicit
agreement to provide in equal shares, with Middletown, the following: i) any Overage
Amount, if such were required in excess of the TID’s committed HB 51 Funding, to fund
environmental analysis, detail design and engineering to complete the Part 1 Work to be
paid to the TID from available revenue sources, which includes, but is not limited to,
Monroe’s General Fund Revenues, and is payable by Monroe to the TID, either on or
before the TID would award any engineering agreement for the Part I Work or as may be
required if a change order is subsequently required and, if so, then at that time; and, ii)
the requisite local share match cost portion to be determined and as necessary for an
award, through OKI or otherwise, of any available Federal funding for right-of-way and
construction for the Yankee Road Relocation Project and the TID Management Fee, and
as subject to further appropriate or required action by Monroe Council.




“OKI” means the Ohio Kentucky Indiana Regional Council of Governments, the
designated Metropolitan Planning Organization (MPO) responsible for transportation
planning in Butler County.

“ODOT” means the Ohio Department of Transportation, an agency of the State.
“ORC” means the Ohio Revised Code, as the same may be amended from time to time.

“Overage Funding” means additional funding in excess of the HB 51 Funding and, while
not anticipate but if determined to be required by the Parties, for the completion of the
Phase 1 Work, which funding shall be committed and provided for by Middletown and
Monroe, in equal shares of such amount as determined necessary by the Parties and
subject to any appropriate or required action by Middletown and Monroe Councils.

“Part 1 Work” means certain environmental analysis, detail design and related
engineering work of and for the Yankee Road Relocation Project, to be more specifically
determined in scope documentis and cost proposals, through the request for and
qualifications based selection process to be undertaken by the TID, Monroe and
Middletown, which Part T Work will be primarily funded by HB 51 Funding, and while
not anticipated, if the IIB 51 Funding is insufficient to entirely fund the Part [ Work, any
additional funding as determined by the Parties to be required for overages will be
provided in equal shares by Middletown and Monroe as further referenced herein as
“Overage Funding”; and, with the Part I Work to be administered and managed by the
TID, in coordination with Monroe and Middietown, as may be required.

“Party” means, individually, either Monroe, Middletown or the TID; and “Parfies”
means, collectively, Middletown, Monroe and the TID.

“Payment Date” means the date for payment of any portion of the Middletown Pledged
Amount and Monroe Pledged Amount as set forth herein and required hereunder.

“Project” or “Projects” means any street, highway, parking facility, freight rail tracks
and necessarily related freight rail facilities, or other transportation projects and any
project for the construction, reconstruction, improvement, alteration, or repair of any
roads, highways, public places, buildings, or other infrastructure constructed or improved
under this chapter, and includes all bridges, tunnels, overpasses, underpasses,
interchanges, approaches, those pottions of connecting streets or highways that serve
interchanges and are determined by the TID to be necessary for the safe merging of
traffic between the project and those streets or highways, service facilities, and
administration, storage, and other buildings, property, and facilities, that the TID
considers necessary for the operation of the Project, together with all property and rights
that must be acquired by the TID for the construction, maintenance, or operation of the
Projects as from time to time undertaken by the TID pursuant to the authority granted by
ORC Chapter 5540 and duly authorized by a resolution of its Trustees.

“Project Cost Item” or “Project Cost Items” means the Part 1 Work activities, services
and/or work items to facilitate and complete the Part 1 Work.




“Project Funding means the HB 51 Funding, and, in the event required and to the extent
applicable, the Overage Funding as a portion of the Monroe and Middletown Pledged
Amounts, which is the sole source of funding for the Part 1 Work.

“State” means the State of Ohio.
“Term” has the meaning given to such term in Section 4.01.

“TID” means The Butler County Transportation Improvement District, a transportation
improvement district and a body both corporate and politic created by the Board of
County Commissioners pursuant to ORC § 5540.02.

“TID Management Fee” means the fee agreed upon by the Parties herein, in an amount
equal to Three (3%) Percent of the total Yankee Road Relocation Project cost, incurred
from the effective date of this Agreement to completion, currently estimated in an amount
of Two Million Three Hundred Seventy Seven Thousand Five Hundred Dollars
(82,377,500.00), which the TID shall be entitled to only in the event the project moves
beyond the Phase I Work and right-of-way and construction funding is obtained for the
Yankee Road Relocation Project.

“Trustees” means the Board of Trustees of the TID.

“Yankee Road Project” means certain roadwork improvements by relocating existing
Yankee Road from its intersection with Toddhunter Road from its cuirent configuration
(east along Toddhunter Road 2750’ then south on existing Yankee Road 5200’ to
intersect with SR 63) directly south to the northern terminus of existing Salzman Road by
approximately 2750’ and as further described and delineated for purposes of this
Agreement in the Transportation Improvement District SEY'15 Application For Funding
and related plans/documents on file with the TID.

Section 1.02. Exhibits,
(a) The following Exhibit is attached to and made a part of this Agreement:

Exhibit A “Transportation Improvement District SFY15 Application For
Funding”

Section 1.03. References to Parties. Any reference in this Agreement to Middletown,
Monroe or their Councils, the Trustees or the TID, or to any officers of Middletown, Monroe or
the TID, includes those entities or officials succeeding to their functions, duties or
responsibilities pursuant to or by operation of faw or lawfully performing their functions.

Section 1.04. Statufory References. Auny reference in this Agreement to a section or
provision of the Constitution of the State, or to a section, provision, or chapter of the ORC shall
include such section, provision, or chapter as modified, revised, supplemented, or superseded
from time to time; provided, however, that no amendment, modification, revision, supplement, or
superseding section, provision, or chapter shall be applicable solely by reason of this Section if it




constitutes in any way an impairment of the rights or obligations of Middletown, Monroe, or the
TID under this Agreement.

Section 1.05. Adverbs; Other References. Unless the context indicates otherwise, the
terms “hercof,” “hereby,” “herein,” “hereto,” “hereunder,” and similar terms used in this
Agreement refer to this Agreement; and, unless otherwise indicated, references in this Agreement
to articles, sections, subsections, clauses, exhibits, or appendices are references to articles,
sections, subsections, clauses, exhibits, or appendices of this Agreement.

Section 1.06. Number and Gender. All terms and words used in this Agreement,
regardless of the number and gender in which they are used, shall be deemed and construed to
include any other number (singular or plural) and any other gender (masculine, feminine, or
neuter) as the context or sense of this Agreement or any article, section, subsection, or clause
herein may require, the same as if such words had been fully and properly written in the
appropriate number and gender.

Section 1.07. Captions. The captions or headings at the beginning of each article and
section of this Agreement are merely guides or labels for the convenience of the Parties to assist
in identifying those articles and sections, are not intended to be a part of the context of this
Agreement, and shall not be deemed to modify, to explain, to enlarge, or to restrict any of the
provisions hereof

Section 1.08. Ambiguity, The Parties have participated jointly in the negotiation and
drafting of this Agreement. Should any ambiguity or question of intent or interpretation arise
with respect to any provision of this Agreement, including any exhibit hereto, this Agreement
shall be construed as if drafted jointly by the Parties, and no presumption or burden of proof shall
arise favoring or disfavoring either Party by virtue of the authorship of any of the provisions of
this Agreement,.

Section 1,09. Severability. Whenever possible, each provision of this Agreement shall
be interpreted in such a manner as to be effective and valid under applicable law; but, if any
provision of this Agreement shall be prohibited by or invalid under applicable law, such
provision shall be ineffective to the extent of such prohibition or invalidity, without invalidating
the remainder of such provision or the remaining provisions of this Agreement.

Article IT  Scope of Agreement

Section 2,01, Cooperation and Consent. The TID, Middletown, and Monroe have
acknowledged and agreed that it is essential to the welfare of the people of the County, and
Middletown and Monroe, that the Parties cooperate to the greatest extent practical in the
development, funding and construction of the Yankee Road Relocation Project which will
contribute to the improvement of the prosperity, health, safety, and welfare of all of the people of
the County, including Monroe and Middletown, and Middletown and Monroe consent and
approve of the TID’s administration and management of the Yankee Road Relocation Project
Part I Work.




Section 2.02, General Agreement Regarding Funding. The Parties acknowledge and
agree as follows:

(a) Middletown and Monroe agree to:

(b)

(©)

(d)

(e)

i) contribute the Overage Funding portion of the Middletown Pledged
Amount and Monroe Pledged Amount, respectively, to the TID, if or as it

may be determined necessary and subject to appropriate approvals, for the
Part I Work to cover any additional costs over and above the amount
covered by the TID’s allocation of HB 51 Funding.

ii)  Middletown and Monroe explicitly agree to make payment, if necessary,
of any Overage Funding amount to the TID either on or before the TID
would award any engineering agreement for the Part I Work or as may be
required if a change order is subsequently required and, if so, then at that
time.

The TID explicitly agrees to:

i) administer and manage the Part 1 Work, in coordination and collaboration
with Middletown and Monroe, and perform all related responsibilities as
thereby required or appropriate, including, but not limited to, the management,
administration and performance of all activities required to complete the Part
1 Work; and

ii) were Overage Funding actually to be required, only utilize any Overage
Funding pledged hereby and in (a) above for the Part 1 Work costs and will
allocate those funds so designated for the Part 1 Work further in accordance
with Section 2.05 below.

In the event the TID does not receive the payment due, if any, pursuant to (a)
above, the TID will immediately notify Middletown and/or Monroe in writing, by
both facsimile transmission and via electronic mail, that a required payment has
not been made and that the payment is due immediately.,

Middletown and Monroe further agree that, notwithstanding any other provision
of the Agreement, including Section 4.02, Middletown’s and Monroe’s
commitments to make payment of any portion of the Middietown Pledged
Amount and Monroe Pledged Amount to the TID, as set forth herein, will
continue and shall survive any termination of the Agreement until full payment of
any portion that may be outstanding and due of the Middletown Pledged Amount
and Monroe Pledged Amount committed for the Project Funding is accordingly
made.

The provisions of this Agreement may not be altered or amended without the
express written consent of all of the parties hereto.




Section 2.03. Additional Agreements of the TID. As long as this Agreement remains in
effect, the TID may contribute the following:

(a)

(b)

such additional funds as the Parties may mutually agree, at any time and from
time to time, shall be necessary to the planning, coordination, implementation and
construction of the Yankee Road Relocation Project; and

such services of or obtained through the TID as the Parties may mutually agree, at
any time and from time to time, shall be necessary for the planning, development,
coordination, implementation and construction of the Yankee Road Relocation
Project.

Section 2.04. Additional Agreements of Middletown and Monroe. As long as this
Agreement remains in effect, Middletown and Monroe may contribute to the TID the following:

(@

such loans, contributions and grants as the Parties may mutually agree, at any time
and from time to time, shall be necessary for or in aid of the planning,
development, design, construction, maintenance, or repair of the Yankee Road
Relocation Project; and

such other aid or contributions of money, property, labor, or other things of value

- as the Parties may mutually agree, at any time and from time to time; provided,

however, that any such loans, grants, and contributions_to the TID shall be held,
used, and applied by the TID only for the purposes for which such loans, grants,
and contributions are made.

Section 2.05. __Application of Middletown Pledged Amount and Monroe Pledged

Amount.

(a)

The TID will apply Middletown Pledged Amount and Monroe Pledged Amount

(b)

for the sole purpose of paying costs and expenses related to the Part 1 Work as set

forth herein,

The Project Funding shall be deposited and maintained by the TID in such

accounts and accounted for as mutually agreed upon and authorized by the Parties
and in accordance with all applicable laws, regulations, agreements, covenants,
and accepted accounting standards.




(c) The Parties acknowledge and agree (1) that Middletown Pledged Amount and
Monroe Pledged Amount constitute a commitment of Project Funding by
Middletown and_Monroe; and, (2) that the TID is relying upon the Project
Funding commitment to facilitate and complete the Part 1 Work,_and will utilize

the Project Funding solely to pay for the Part 1 Work and the Parties respective
and collective obligations and responsibilities in connection with the Yankee
Road Relocation Project Part 1 Work and costs directly related thereto, and in
accordance with ORC Chapter 5540 and other applicable law and agreements,

(d) Furthermore the Parties agree that if, upon final close out of the Part 1 Work,
there is an excess amount remaining of any Overage Funding, if any was required,
said amount will be returned to Middictown and Monroe within 30 days of the
date such close out amount is finally determined or applied and credited towards
other phases of the Yankee Road Relocation Project as approved and authorized
by the Parties.

Section 2.06. Relationship of the Parties.

(a)  Neither this Agreement nor the relationship among the Parties established
pursuant to this Agreement shall constitute or be deemed to be that of a
partnership, joint venture, employment, master and servant, or principal and
agent. Neither Party shall have any authority to make, and neither Party shall
make, any representations, warranties, or statements on behalf of the other Party,
and neither Party shall bind, or be liable for the debts or obligations of, the other
Party., In the performance of its services hereunder, the TID is and shall at all
times be an independent contractor, free and clear of any dominion or control by
the other Party, except as specifically provided herein. The number of employees,
consultants and contractors used by the TID in the performance of its obligations
hereunder, their selection, and the hours of labor and the compensation for
services performed shall be reasonably determined by the TID in good faith and in
the best interests of the successful completion of the Part 1 Work., Each Party
shall pay, and shall be solely responsible for, its operating expenses, including,
but not limited to, the wages of its employees and any and all taxes, licenses, and
fees levied or assessed on such Party in connection with or incident to the
performance of this Agreement by any governmental agency for unemployment
compensation insurance, old age benefits, social security or any other taxes on the
wages of such Party, its agents, its employees, and its representatives.

(b)  Nothing in this Agreement shall (1) modify, alter, or impair in any way any pre-
existing contractual arrangement or agreement between or among either
Middletown, Monroe or the TID or (2) preclude either Party from entering into
other agreements with respect to matters not specifically addressed in this
Agreement.

Section 2.07. Extent of Covenants; No Personal Liability. All covenants, obligations,
and agreements of the Parties confained in this Agreement shall be effective to the extent

-10-




authorized and permitted by applicable law. No such covenant, obligation, or agreement shall be
deemed to be a covenant, obligation, or agreement of any present or future member, trustee,
officer, agent, or employee of any Party in other than his or her official capacity; and neither
Middletown Council, Monroe Council or any member of Middletown or its Council or Monroe
or its Council or any member of the TID, nor any official executing this Agreement shall be
liable personally under this Agreement or be subject to any personal liability or accountability by
reason of the execution of this Agreement or by reason of the covenants, obligations, or
agreements of the Parties contained in this Agreement.

Section 2.08. Liability of the Parties. Neither Party shall have any liability to an other
Party for any mistakes or errors in judgment or for any act or omission believed in good faith to
be in the scope of authority conferred upon such Party by this Agreement. The fact that a Party
has acted or not acted pursuant to the instructions of the other Party or has obtained the advice of
legal counsel that such act or omission is within the scope of the authority conferred by this
Agreement shall be conclusive evidence that such Party believed in good faith such act or
omission to be within the scope of the authority conferred by this Agreement.

Section 2,09. No Third Party Beneficiary. Only the Parties shall have any rights under
this Agreement. No other persons or entities, shall have any rights under this Agreement or be
deemed to be third-party beneficiaries of this Agreement shall have rights under this Agreement
with respect only to the enforcement of the payment obligations of Middletown and Monroe.

Article III  Representations and Further Agreements

Section 3.01. Representations of the TID. To induce Middietown and Monroe to enter
into this Agreement, the TID represents to Middletown and Monroe as follows:

(a) it is a transpottation improvement district and a body both corporate and politic
duly organized and validly existing under the laws of the State;

(b) it has full power and authority to execute and deliver this Agreement and to
perform its obligations hereunder;

(¢)  the execution, delivery, and performance of this Agreement have been duly
authorized by all requisite action on the part of the TID and the Trustees; and this
Agreement, when executed and delivered by the TID, will constitute a legal,
valid, and binding obligation of the TID; and

(d)  the execution, delivery, and performance of this Agreement do not, and will not,
(1) violate any provision of law applicable to the TID or (2) result in a default
under any agreement or instrument to which the TID is a party or by which it is
bound.

Section 3.02. Representations of Monroe. To induce the TID to enter into this
Agreement, Monroe Council represents to the TID as follows:

(a) it is the duly constituted and duly elected governing body of Monroe under the
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(b)

©

(d)

©

laws of the State;

it has full power and authority to execute and to deliver this Agreement and to
perform its obligations hereunder;

the execution, delivery, and performance of this Agreement have been duly
authorized by all requisite action on the part of Monroe; and this Agreement,
when executed and delivered by Monroe Council, will constitute a legal, valid,
and binding obligation of Monroe;

the execution, delivery, and performance of this Agreement do not, and will not,
(1) violate any provision of law applicable to Monroe or (2) result in a default
under any agreement or instrument to which either the Monroe Council or the
Monroe is a party or by which either the Monroe Council or Monroe is bound;
and

the pledge of the Monroe Pledged Amount by Monroe is a pledge of the full faith
and credit of Monroe and shall be included in the calculation of debt limitations as
they relate to Monroe.

Section 3.03. Representations of Middletown, To induce the TID to enter into this
Agreement, Middletown Council represents to the TID as follows:

(a)

(b)

(©

(d)

(e)

it is the duly constituted and duly elected governing body of Middletown under
the laws of the State;

it has full power and authority to execute and to deliver this Agreement and to
perform its obligations hereunder;

the execution, delivery, and performance of this Agreement have been duly
authorized by all requisite action on the part of Middletown; and this Agreement,
when executed and delivered by Middletown Council, will constitute a legal,
valid, and binding obligation of Middletown;

the execution, delivery, and performance of this Agreement do not, and will not,
(1) violate any provision of law applicable to Middletown or (2) result in a default
under any agreement or instrument to which either the Middletown Council or
Middletown is a party or by which either the Middletown Council or Middletown
is bound; and

the pledge of the Middletown Pledged Amount by Middletown is a pledge of the
full faith and credit of Middletown and shall be included in the calculation of debt
limitations as they relate to Middletown.

Section 3.04. Challenge to Agreement.
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(a)  Each Party waives any and all rights it may have to commence or to maintain any
civil action or other proceeding to contest, to invalidate, or otherwise to challenge
this Agreement or any of the actions required or contemplated by this Agreement,
or to take any actions, either directly or indirvectly, to oppose in any other way, or
to initiate, promote, or support the opposition of, this Agreement or any of the
actions required or contemplated by this Agreement.

(b) In the event of a court action by a third party challenging the validity or
enforceability of this Agreement or any of its provisions, all Parties shall fully
cooperate to vigorously defend the Agreement.

Section 3.05. Good Faith and Fair Dealing. The Parties hereby acknowledge that this
Agreement imposes upon ecach of them a duty of good faith and fair dealing in its
implementation.

Section 3.06. Notice of Disagreement. The Parties acknowledge and agree that the
performance of certain of the agreements contained herein is to be undertaken in a mutual and
cooperative fashion, and, to ensure such cooperative effort, each Party agrees promptly to notify
the other of disagreements arising hereunder and to act in good faith to promptly resolve such
disagreements.

Section 3.07. Assignment. No Party may assign this Agreement, in whole or in part,
voluntarily or involuntarily, by operation of law, or otherwise, without the prior written consent
of the other Party, which consent shall not unreasonably be withheld.

Section 3.08. Amendment; Waiver. This Agreement may not be modified, altered,
amended, or discharged, or any rights hereunder waived, except by an instrument in writing
executed by all Parties; provided, that if any amendment, alteration modification or discharge
affects the rights and interests of the Insurer, such amendment, alteration, modification or
discharge shall be subject to the prior written consent of the Insurer. No waiver of any term,
provision, or condition of this Agreement, in any one or more instances, shall be deemed to be,
or construed as, a further or continuing waiver of any such term, provision, or condition or as a
waiver of any other term, provision, or condition of this Agreement,

Article IV Term; Remedies

Section 4.01. Term. This Agreement shall become effective on the Effective Date.
Unless sooner terminated pursuant to the other provisions of this Agreement, the term of this
Agreement shall be for the period from and after September  , 2014 to and including March 30,
2015 (the “Term”).

Section 4.02. Termination. So long as any amount of the Project Funding is outstanding
and unpaid, this Agreement shall not be terminated. If no Project Funding is outstanding, this
Agreement will terminate, prior to the expiration of the Term, upon the occurrence of any of the
following events:
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(a) the mutual agreement of the Parties to terminate this Agreement with respect to
the funding of the Part 1 Work; or

(b)  the completion of the Part 1 Work and upon full payment of the Project Funding
and if the Parties do not agree to amend and restate this Agreement to provide for
proceeding with subsequent phases of the Yankee Road Relocation Project.

Section 4.03. Waiver of Breach. No waiver by any Party will be effective unless it is in
writing and then only to the extent specifically stated and agreed to by all Parties. No failure on
the part of any Party to exercise, and no delay in exercising, any right, power, or remedy
hereunder shall operate as a waiver thereof; nor shall any single or partial exercise of any such
right, power, or remedy by any Party preclude any other or further exercise thereof or the
exercise of any other right, power, or remedy. Failure of any Party to demand strict performance
of the provisions of this Agreement by any other Party, or any forbearance by any Party in
exercising any right or remedy hereunder or otherwise afforded by law, shall not constitute a
waiver by such Party of any provision of this Agreement. Any condition, term, or covenant in
this Agreement that is not complied with will be considered a breach.

Article V. Miscellaneous

Section 5.01, Time is of the Essence. Time is of the essence in the compliance with the
terms and conditions of this Agreement. Whenever, under the terms of this Agreement, the time
for performance falls on a Day other than a Business Day, such time for performance shall be on
the next Business Day.

Section 5.02. Nofices.

(a) Except as otherwise provided herein, any notice provided for in this Agreement
shall be in writing and shall be deemed to have been duly given as follows:

(1)  upon receipt, when delivered personally to a Party at its address as
hereinafter set forth; or

) one Business Day after being delivered to a reputable overnight courier
service, prepaid, marked for next-day delivery to a Party at its address as
hereinafter set forth; or

(3)  on the third Business Day after being mailed by United States muail,
registered or certified, return receipt requested, postage prepaid, addressed
to a Party at its address as hereinafter set forth; or

(4)  upon confirmation of receipt by telephone at the number specified for
confirmation, if sent by facsimile transmission to a Party at its facsimile
number as hereinafter set forth.

(b) All notices to be given to the TID pursuant to this Agreement shall be sent to the
TID at the following address:
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The Butler County Transportation Improvement District
Attention: David L. Spinney, Executive Director

1921 Fairgrove Avenue

Hamilton, OH 45011

Pacsimile: (513) 785-3452

Electronic Mail: dspinney(@bectid.org

(¢)  All notices to be given to Monroe pursuant to this Agreement shall be sent to the
Monroe at the following address:

City of Monroe

Attn: William J. Brock, P.E/CM City Manager
233 South Main Street

Monroe, OH 45050

Telephone: (513) 539-7374, option 7
Electronic Mail: brockb@monroeohio.org

(c) All notices to be given to Middletown pursuant to this Agreement shall be sent to
the Middletown at the following address:

City of Middletown

Attn: Doug Adkins, City Manager

One Donham Plaza

Middletown, OH 45052

Telephone: (513) 425-7836

Electronic Mail: dept_citymanager@cityofmiddletown.org

(d)  Any Party may at any time change its address and/or facsimile number for such
notices, requests, demands, or statements by giving the other Parties written
notice thereof in accordance Section 5.02(a) hereof.

Section 5.03. Governing Law; Jurisdiction and Venue, This Agreement shall be governed by
the laws of the State of Ohio in all respects, including matters of construction, validity, and
performance.

Section 5.04. Entire Agreement, This Agreement (including the recitals and exhibits
hereto, which are by this reference incorporated herein and made a part hereof) sets forth all
understandings between the Parties respecting the subject matter of this transaction, and all prior
agreements, understandings, and representations, whether oral or written, representing this
subject matter are merged into and superseded by this written Agreement. No course of prior
dealings among the Parties and no usage of trade shall be relevant or admissible to supplement,
to explain, or to vary any of the terms of this Agreement.

Section 5.05. Binding Effect, This Agreement, and the terms, covenants, and conditions
hereof, shall be binding upon and inure to the benefit of the Parties and, subject to the
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prohibitions of assignment set forth herein, their respective administrators, successors, and
assigns,

Section 5.06. Counterparts; Facsimile Signatures. This Agreement may be executed in
one or more counterparts, each of which shall be deemed an original and all of which together
shall constitute one and the same instrument, It shall not be necessary in proving this Agreement
to produce or account for more than one of those counterparts. The Parties further agree that
facsimile signatures by the Parties shall be binding to the same extent as original signatures.

IN WITNESS WHEREOF, this Intergovernmental Agreement has been duly executed
and delivered for, in the name of, and on behalf of the Parties by their duly authorized officers,
all as of the Effective Date.

THE CITY OF MONROE, THE BUTLER COUNTY
BUTLER COUNTY, OHIO TRANSPORTATION
IMPROVEMENT DISTRICT
By:
City Manager By:

Secretary-Treasurer

By:

Finance Director

THE CITY OF MIDDLETOWN,
BUTLER COUNTY, OHIO

By:

City Manager

By:

Finance Director
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FISCAL OFFICER’S CERTIFICATE

The undersigned, the fiscal officer of City of Middletown, Butler County, Ohio, hereby
certifies that the moneys required (if any) to meet the obligations of the City of Middletown for
the year 2014 under the foregoing Intergovernmental Agreement have been Ilawfully
appropriated and are in the treasury of City of Middietown or are in the process of collection to
the credit of an appropriate fund free from any previous encumbrances. This Certificate is given
in compliance with ORC § 5705.41.

Dated: , 2014

, Fiscal

Officer
City of Middietown, Chio

FISCAL OFFICER’S CERTIFICATE

The undersigned, the fiscal officer of City of Monroe, Butler County, Ohio, hereby
certifies that the moneys required (if any) to meet the obligations of the City of Monroe for the
year 2014 under the foregoing Intergovernmental Agreement have been lawfully appropriated
and are in the treasury of City of Monroe or are in the process of collection to the credit of an
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appropriate fund free from any previous encumbrances. This Cetrtificate is given in compliance
with ORC § 5705.41.

Dated: ,2014

, Fiscal

Officer
City of Monroe, Ohio

EXHIBIT A

“Transportation Improvement District SFY 15 Application For Funding”
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